

	- 2 -
[bookmark: _GoBack]
Restricted Gifts and Donor “Direction” in the DAF Realm: 
A Case Study in Managing Donor Expectations and Legal Risks
We all know what DAFs are and, importantly, that donors lose control of their property once it is gifted to a DAF Foundation and cannot give on-going directions about its use. We also know that donors may give restricted gifts which effectively limit the uses that a charity can make of the gifted property, and the importance of clearly articulating these restrictions at the outset.  But do donors actually understand the distinction between “restrictions” and “advice” and the limits of control that they can exercise?   
In this session, we will use a case study to unpack the nuances of donor engagement with restricted gifts and DAFs; how to manage the legal risks that arise when donor expectations are not properly managed, including potential for recourse with the courts; and ways in which these risks can be managed through clear communication and documentation.
*****
We will use the case study to:
· Briefly address elements of DAFs and restricted gifts, but assume that the audience is generally familiar with the structures.
· Deeper analysis of loss of control that occurs in both restricted gifts and DAFs
· Deeper analysis of differences among binding restrictions, non-binding precatory wishes and donor advice, all set within context of trust/community centred philanthropy
· Identify ways in which donor expectations might go awry/ lines are crossed. 
· Identify legal risks, including the potential for donor recourse with the courts, with reference to applicable caselaw  
· Discuss potential avenues for risk management, including:
· Education of charities, donors, advisors (with reference to DAF resources recently published by CAGP Foundation)
· Clear documentation and communication: 
· Donors must understand that they are actually making a gift and have effectively lost control, and that they can only give non-binding advice on a go-forward basis
· Clearly identify restrictions and ways in which they can be varied
· Consider steering donors away from overly-restrictive gifts, i.e. charities more carefully assessing whether they are willing to accept specific restrictions / including more flexible variation and sunset clauses.
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